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WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

SPRINGFIELD

July 28, 1930
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Lonerabla Dennis P. ﬁyan
State's Attorney, Lake Ccuntv
County Building
Wacvkegan, Illinoiﬁ 60085
bDeaxr Mr. Ryan:

I have your'

my oplnipn\ t poth Actions constitute violations of "Al
ACT to ra'afar;ig.Taw in relation to meetings™ (I1l. Rev, Stat.
1979, ch. 102, par. 41 et sey.), hereinafter referred to as the

Open Heatingé Act.
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Section 2.05 of the Act (Xll. Rev. Stat. 1679,
ch. 102, par. 4Z.05) provides:

“Subject to the provisions of ‘An Act in
relation to the rights of witunesses at procecdings
conducted by a court, comalesion, administrative
agency or other tribunel in this Stare which ave
telavised or broadeast or at which motions pictures
are taken', approved July 14, 1953, as amended, the
procesdings at meetings required ¢o be open by this
Act may be recorded by any representative of any
news medium as defined in 'An Act concerning disclosure
of the sources of information obtaimed by certain
Eeraans in the news media', approved Septexber 23,

971, by tape, film or other means. The anstlority
holding the meeting shall prescribe reasonable rules
to govern the right to make such recordings.

If 2 witness at any meeting required to be open
by this Act whieh is counducted by a commission, ad-
winistrative agency or other tribunal, refuses to
testlfy on the grounds that he may not be compelled
te testlfy if any portion of his testimony is to be
broadcast or televised or if motion plctures are to
be taken of him while he is testifying, the auchority
holding the meeting shall prohibit such recording
during che testiwony of the witness. Nothing in this
Section shall be construed to extend the right to
refuse to testify at any meeting not subject te the
provisions of 'An Act in relation to the rights of
witnesses at proceedings conducted by a court,
cormission, adminfetrative agency or other tribunal
in this State which are televised or broadcast orv
at which motion plctures are taken', approved July 14,
19533, as amended.,” '

This provigion was enacted approximately two yvears after I
advised, in opinion Wo. $-867, issued February 4, 1975, that
a governmental body may not prevent the tape recording cof a
public meeting. (1975 Ill. Act'y Gen., Op. 17, 20.) In that
opialon, I specifically discussad the righv of a private
individual to bring an electrenic recording device to a public

meeting.
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The issue thus ralsed is whether in enacting a pro-
vision wirich specificaily graute vepresentatives of the nevs
medie the right to record a public meeting, the General Assembly
meant to grant a public body the authority to prevent the tape
recording of a public meeting by any other persou,

There is no language in ssctiom 2.05 which shows
aay intent on the part of the General Assewbly to change the
law or vhich limits the right of any individual to record a
wmeeting; and there is no provision in the Open Meetings Act or
othier statute which grants a public body the authority to
. pravent recording (atheruthan to preserve decorum and prevent
interference with the proceedings). OSectlon 2.03 only nakes
the right to record by news media representatives explicit and
makes clear that the public body hae authority to prohibit
recordings 1f requested by certain witnesses,

_ Section 2.05 was added by Public Act 80-862 (H.B. 7986)
which alsc added paragraph (e) to section 14-3 of the Criminal
Code of 1981 (Ill. Rev. Stat. 1979, ch. 38, par. 14~3), which
exempte "[rlecording the ;rnceedings of:any meeting required
to be open ¥ ¥ ¥V from the criminal provigions relatiang to
eavesdruppiﬂg. This ?rovisibn applies to all recordings, not
Just those by representatives of the news nedisz. |

The interpretation that by adding section 2.05 the
General Assembly did not intend to limit the right of any

individual to record a meeting is confirmed by the debates.




Honorable Dennis P. Ryan - 4.

In the Senate debates concernlng House Bill 7826, Senator

Himrod stated:

8 & % %

* % % What this bill does is it provides -
for the confirmation to put ln lesislative language
the Attorncy General's opinion that this parﬁIE.uar

rignht 1s implicit., ¥ ¥ ¥  And putting this into
the law, of course, only allows ther te enforce
the wight cthet they already have, # % % S

* % &

- T just want to state, Senator Domnewald, that
I have in my hend here from the Jourunal Courier in

Jacksonville on May 17th, the post recent dates

that are iuvolved, that there was a physical removal

of g television crew from a hearing and in opposition

to the right which they already have and I would hope
that all this bill does is put the Attorney General’s
opinion into Statutes., % * ¥ (Emphasis added.)

- (Iilinods Senata Dabates, June 27, 1977, at 111, 112.)

Secondly, you inquire as to the extent te which the

attoraey-client privilese may be asserted as a basis for con-

ducting deliberations of 2 public body in a closed session.

The inquiry is based on a set of facts which you related as

Follows:

w % # %

The taxpayer's assoclation circulated a petition
under §léZa of the Revenue Act (Ill. Rev. Stat. (1977),
Ch. 120, [par.] 643a), which requested that a refer-
endum be couducted on 2 question of publie policy
velating to the reduction of the maximum tax rate
of the library district. The petition was presented
to the secretary of the district’s board., At the
first meeting of the board subsequent to the pre-
sentation of the perition, the beard met in closed
session for the purpose of consulting ’privately
with the attorney in order that he mipht explain to
the board the petition itself and the statutory basis
for it'. According to the statement of the president
of the board of trustees the sole matter discussed
during the closed session was the attorney's ‘'advice
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on the legal Lackground of the petitiouer's

action awd on the library board's avallable optlons

in consldering the position’, ineluding respouses

by the attormey to 'individual board mesbers' guestions
w the matter’.,” | ' '

As you noted in youy letter:
™ * b %

% # #lTlue Opoen Meetinge Act does not contain
any exception for discussions between attoriey and
client except as they relatoe to pending livigation.
Yowever, in People ex rel. Hopf v, Barzer, 332 H5.%.
649 (Znd Dist. (873), the Appelliate Court stated
in dicta that advance legal consultation between 2
putiic body and its attorney on prospective litiga-
tion, does not constitute a 'meeting’ of the
governmental body as contemplated in the Act and
thus is not covered by the Aect, * * %

%k o
The court in Barzer suggested two reasons for the need to allow

a public body to consult with its attorney in limiced cir-
cunstances concerning prospsctive litigation:

(1) It would not be in the publie iuntarest to
vequire a public body to discuss foreseeable
litigation with 1ts attorney in an open
neeting because 1t would give a potential
private adversary a litiglous advantagze over
the publie, ' '

(2) Closed sessious betwsen a public body and
its attorney are sometimes necessary to
pregserve the confidentiality of confideontial
information which the public body muet relate
to its atrorney in order for him to do a pro-
feesional Job. \
From the facts as you stated thom in your letter and
quoted above, I see nothing which indicates a legitimate
reason for closinz the meeting, Ho litigation was pendiug or

reasonably foreseeable and no confldential information was
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discussed. The library board is required to place the pro-.
position for lowering the tax rate limit on the ballot if
technical requiresents are met, If these requirements are
met, the board has uwo option. The petition itself and the
statutory basls for it are public kunowledge.
It is impossible to state precisely the extent to
which the attormey-clieunt privilege may be asserted as a
basis for couducting deliberations of a public body in a
closed session. The court ia Barger, in recogniziug io dicta
that advance consultations becwesn a public body and its
attorney ave uot subject to the Open Meetings Act, szated
at page 338:
¥y ) *-ﬁ?"‘
This does not mean, of course, that con-
sultations by a governiug body with an attorney
in private may be used as & device to thwart the
liberel implementation of the policy that the
decision-making process 1s to be open and that
confidentiality is to be strictly limlted. The

baiance betwesn the two musi always be resolved
in the public interest on a case-by-~case basis,

% % % » , w
(People ex rel. Hopf v. Derger (1975), 30 I11.
Apg. e s'.: g wg‘g-) » . . . ’
The court im the Barger case did not find sufficient reason

to justify closing the meeting. I do not find sufficient
reason to clese the meetinge on the facts you present.

Very truly vours,

ATTORMNEY GERERAL




